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Signposts from administrative law

 When you seek a service from a professional on 
whose professionalism (values, knowledge and 
skill) you rely, what standards do you expect?

 By what standards do you judge the quality of 
such encounters?

 By what standards do you judge the quality of 
your own practice when service users and 
professionals depend on your professionalism?

 By what standards do you judge the quality of 
your practice?

 Standards for decision-making when exercising authority
 Therefore, regulates power balance between individual and 

State
 Allows for review of executive power by the courts
 Meaningful consultation where this does not place people 

at risk prior to decisions
 Sharing information on which reliance placed
 Assessments and decisions must be reasonable and have 

been procedurally fair in how they have been conducted
 Give reasons for decisions
◦ In writing

 Opportunity to challenge decisions
◦ Agree records

 Uphold European Convention rights

 What would be expected of an ordinarily 
competent professional (Bolam Test)

 Duty of care met where professional 
provided service of quality expected from 
someone with skills and knowledge of a 
competent member of that profession

 So – work to standards of a reasonable 
person who has appropriate training, taking 
level of care reasonable in all the 
circumstances of the case

 Practice should:
◦ emphasise human dignity and worth
◦ enhance people’s well-being & ensure their 

protection
◦ promote their rights
◦ challenge and work to improve agency policies, 

procedures and service provision
◦ notify employers of resource or other difficulties 

impacting on safe working
◦ be lawful

 Proper standards of care and decision-making
◦ Legal literacy – what are the legal options or requirements 

here? Equality, human rights, consent, information sharing, 
safeguarding …

◦ Ethical literacy – what values are important here?
◦ Professional literacy – what do codes of practice require 

here? Maintenance of knowledge and skills. Not accept 
work beyond one’s level of competence and capacity. Not 
delegating work unsafely and inappropriately

◦ Evidential literacy – what is the best knowledge and 
evidence available here?

◦ Decision-making literacy – sharing information, time for 
consideration and representation, giving reasons for 
decisions, time for review. A correct process.

 Record keeping that is comprehensive, 
contemporaneous and transparent – what 
happened, who did what, why?
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Powers and duties approach to intervention 
Statute & regulations confer both absolute 
and discretionary duties
Importance of interpretation and the exercise 
of discretion
◦ Policy guidance, practice guidance, codes of 

practice & case law
◦ Legal guidance may conflate conflicting 

principles, e.g. needs/rights/resources; 
autonomy/protection

Decision making involves a balancing 
exercise to reach a reasonable decision based 
on the merits of the case

 Professionals hold delegated authority (except 
AMHPs who have designated authority)

 They must act within the authority delegated (but 
the employer's guidance must be defensible in 
terms of the statutory mandate and definitions of 
good professional practice)

 Accountabilities to
◦ Employer (who is vicariously liable for the professional’s 

act)
◦ Codes of practice (e.g. HCPC)
◦ In law (where duty of care exists)
◦ People who use services & their carers

 Prevailing professional cultures & ideologies
◦ Rule of optimism/Rule of pessimism 
◦ Defensive practices/litigation cultures

 Power dynamics
◦ Professional status, strength of conviction, models 
◦ Organisational politics

 Decision-making models
◦ Analytical / intuitive
◦ Process driven / outcome driven
◦ Rational-technical / Moral-ethical / Rights oriented

 Even non-intervention counts as a decision 
too in many situations, and must be 
accounted for

 Be lawful
 Be rational and reasonable
 Be timely (no unreasonable delay)
 Be fair, open and impartial
 Involve full examination of the facts
 Consider all relevant factors, including guidance
 Use discretion that is not fettered but is informed by knowledge and used with skill
 Offers consistency
 Involve information giving, participation and consultation 
 Reflect an acceptable standard of professional competence 
 Offer opportunity for redress - accountability

Failure to perform a statutory duty
Breach of a fundamental human right
Failure to apply 
regulations/directions/binding guidance
Fettering discretion/application of a 
blanket policy 
Failure to take account of a relevant 
consideration

 Milton Keynes Council v RR [2014] EWCOP B19
◦ The power to act on the basis of safeguarding concerns 

and intervene in the lives of adults at risk must be found 
within statute or common law

◦ Older woman with dementia removed from home 
following safeguarding concerns (on what authority?). 
Her son was not told where she was placed and no 
safeguarding investigation into concerns was conducted 

◦ No court authorisation sought for her removal and 
placement in a care home - “deplorable failure” to 
investigate safeguarding concerns, to apply to the Court 
of Protection for her removal and to advise the son of 
her whereabouts. Breaches of Articles 5 and8 ECHR 
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 The Local Authority and Mrs D and Mr D [2013] 
Court of Protection
◦ An older woman is placed in a care home for respite
◦ She wishes to return home to her  husband and he 

expresses a similar wish
◦ A return home is prevented by the local authority due to 

concerns about his ability to care for his wife
◦ The local authority initially had no lawful power to detain 

her, and then did not seek Court authority for her 
detention in the care home, and delayed for months 
referral to the Court of Protection, but used standard 
authorisations despite objection by the husband

◦ An unlawful deprivation of liberty, a breach of Article 5 
ECHR

◦ She eventually returned home after over one year

 Essex CC v RF and Others (Deprivation of Liberty 
and Damage) [2015] EWCOP 1
◦ 91 year old man deprived of his liberty and removed 

from home unlawfully; substantive breach of his Article 
5 and 8 rights;

◦ Divergent conclusions to capacity assessments regarding 
his residence; no record of his wishes and feelings; no 
authorisation for his removal from home; delay putting 
standard authorisation in place and failure to renew it;

◦ No insurmountable barrier to his return home;
◦ Local authority practice totally inadequate
◦ Award of substantial damages

Such cases highlight the importance of legal and practice 
literacy

 Complex semantics
◦ Rational = based on reason or capable of reason
◦ Reasonable = not extreme

 Unreasonableness = “a decision so extreme that no 
reasonable authority could ever have come to it” (APHH v 
Wednesbury Corporation [1948] 1 KB 223)

 Irrationality = “a decision so outrageous in its defiance of 
logic or of accepted moral standards that no sensible 
person could have arrived at it” (CCSU v Minister of State 
for the Civil Service [1984] 3 All ER 935)

 Both are difficult to establish: “two reasonable persons 
can come to opposite conclusions on the same set of 
facts without forfeiting their title to be regarded as 
reasonable” (Re W (An Infant( [1971] AC 682)

 Duty to consult in many circumstances
 Procedural legitimate expectation
 Substantive legitimate expectation
 Right to a fair hearing
 Duty to give reasons
 Bias (must be a real likelihood of bias)

 Equality Act 2010 
 Human Rights Act 1998
◦ Positive duty to promote convention rights
◦ Proportionality – a challenge to 
‘reasonableness’ as a decision-benchmark

Lawfulness, rationality and fairness of 
decision-making processes and outcomes
Injustice through maladministration
◦ Unreasonable delay
◦ Failure to comply with legal requirements; 

investigate an issue; take appropriate action; 
provide adequate information/explanation
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 Judicial review
◦ Focuses on the relationship between the individual and the state
◦ High court scrutiny of lawfulness of decisions by public bodies
◦ Definitive interpretation of law
◦ Orders 
 Injunction (an order not to proceed, or to proceed in a particular way)
 Declaration (states the legal position between the parties)
 Quashing order (renders an unlawful decision null and void)
 Prohibiting order (to refrain from a course of action)
 Mandatory order (direction to act)

◦ Binding and enforceable
◦ Appealable

 Ombudsman
◦ Inquisitorial
◦ Consideration of individual complaint
◦ Non-binding recommendations including financial remedy
◦ No appeal

 Examples – www.lgo.gov.uk

Proposed home closure (R. v Devon CC Ex p. 
Baker [1995] 1 All ER 73
◦ Meaningful consultation with residents
◦ Allow reasonable time for their objections to be 

lodged and considered

 Involvement of parents in child protection (TP & 
KM v UK [2002] 34 EHRR 2)
◦ Parents of child taken into care must be 
 Involved in the decision-making process
◦ Professionals must
 Investigate the fact with proper care, including presenting the 

allegations to the parents

 But duty of care owed to child, not parents (JD v 
East Berkshire NHS Trust [2005] UKHL 23)

 Differential rates of payment to family foster carers 
R (L and Others) v. Manchester City Council [2001] 
WL 1476308
◦ Irrational, discriminatory, inflexible and arbitrary
◦ The baseline approach that family members should be 

treated differently as a matter of principle is irrational. In 
relation to both the relative foster carer and the non-
relative foster carer the route into foster care and the 
applicable legal framework are the same -- so 
Manchester's obligations should be the same in relation 
to both. 

 Unlawfulness of a care plan that
◦ Proposed arrangements contrary to the child’s wishes
◦ Placed unsuitable responsibilities on her mother
◦ Failed to recognise the importance to her of her foster 

carers (R on the application of CD v Isle of Anglesey 
CC [2004] 7 CCLR 589)

 In Re F (a child)[2008] EWCA Civ 439
◦ LA could not account for how a birth father’s 

representations had been taken into account prior to 
an adoption placement 
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Article 3: right to protection from inhuman 
and degrading treatment
◦ Failure to provide community care (R v Staffordshire 

CC ex p Farley [1997])
◦ A and S v Lancashire CC [2012] practice with 

looked after children breached Articles 3, 6 and 8
◦ Failure to intervene to protect from abuse (Z & 

others v UK [2001]; E v UK [2002])
◦ Corporal punishment of a child, and failure of UK 

law to provide adequate protection (A v UK [1998])

Article 5: right to a liberty and security of the 
person
◦ Delay in hearings regarding detention under the Mental 

Health Act 1983 (Article 5(4)) (R(C) v South West MHRT 
[2001])

◦ Burden of proof in tribunal hearings (R(H) v MHRT, North 
& East London & Another [2001])

◦ Placing burden of proof on applicant in an appeal about 
detention incompatible with Article 5(4) (Reid v UK 
[2003])

◦ Delay in discharge due to inadequate community care 
(Johnson v UK [1997])

◦ Unlawful approach to deprivation of liberty (Hillingdon 
LBC v Neary [2011]

◦ Article 5: HC (A Child) v Secretary of State for the Home 
Department and Another [2013] support for young 
person in police station

 Article 6: right to a fair trial
◦ Failure to inform parents of allegations, disclose record, 

inform about rights (Re C [2002])
◦ Lack of redress for failure to implement agreed care plan 

(Re S (Minors); Re W (Minors) [2002] UKHL 10)
◦ Duty of care in child protection investigation is owed to 

the child, not to the parent (Re JD & Others v East 
Berkshire CHA & Others [2005])
◦ Failure to inform adoptive parents of the extent of 

disability of a child (A & Another V Essex CC [2003])

 Article 8: right to respect for private and family 
life
◦ Failure to provide services following community care 

assessment (stair lift - R(Bernard & Another) v Enfield 
LBC [2002])
◦ Unacceptable delays in meeting assessed needs 

(R(Bernard & Another) v Enfield LBC [2002])
◦ Failure to provide adequately for a  young person in 

care (Barrett v Enfield LBC [1999])
◦ Failure to inform foster carers (with young children of 

their own) that a foster child had abused other children 
(W & others v Essex CC & Another) [2000])

◦ Removal of children from families without opportunity for 
parent to answer allegations (TP & KM v UK [2001])
◦ EPOs must be supported by relevant & sufficient reasons 

& be proportionate when safeguarding a child (P,C & S v 
UK [2002])
◦ Prohibition on manual lifting, resulting in lack of choice re. 

care (R(A&B and X&Y) v East Sussex CC and DRC 
[2003])
◦ Role of nearest relative (SSG v Liverpool CC & others 

[2002] – same sex partnership) (M v Secretary of State 
for Health [2003] – right to exclude NR)

◦ Children’s participation in decision-making (Mabon v 
Mabon and others [2005] WL 1185500)
◦ Closures of residential care homes is breach if no 

individual needs assessment (R (Bodimeade) v 
Camden LBC [2001]) and if home for life promise 
given, BUT 
◦ Art.8 rights are qualified and therefore could be 

breached if action is proportionate and beneficial (R 
(Phillips) v Walsall MBC [2002]), and - following fair 
consultation and risk assessment - may be balanced 
with demand & budgets (R (Dudley) v East Sussex CC 
[2003])
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Immunity has been eroded, and courts are 
holding both authorities and individual 
practitioners to account
Individual practitioners have been held to 
have an individual duty of care to service 
users, for breach of which they could be 
liable if they failed to exercise a 
professional standard of care
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